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Supporting Document

Certificate of Lawful Development - Lands at 160 metres southeast of 47 Ballylough Road,
Craigavon

Condition No 6 of Planning permission N/2007/0194/RM reads;

"No development shall take place until a Consent to Discharge notice under the terms of the
Water Order (NI) 1999 can be obtained for the proposed effluent dispersal system.
Applications for such must be made to the Water Management Unit, Calvert House, 23 Castle
Place, Belfast, BT1 1FY.

Reason: To ensure a satisfactory means of effluent disposal can be achieved within the site."

As the Consent to Discharge of Effluent certificate indicates this was not obtained prior to
development commencing. It is contended that this was not necessary to be obtained prior to
development commencing and therefore does not meet the tests of a condition. This
permission was granted in the context of PPS1 General Principles which stated that the:

“The Department will not use its planning powers to secure objectives achievable under non-
planning legislation, such as the Building Regulations or the Water Act.” (para. 51).

In considering whether a condition is necessary one should ask whether planning permission
would have to be refused if the requirements of that condition were not imposed. The argument
that a condition will do no harm is no justification for its imposition: a condition ought not to be
imposed unless there is a definite need for it. Given that the need to obtain a Discharge Consent
exists under a separate legislative regime there was no need for DOE Planning to attempt to
duplicate the control already imposed by the legislation through the use of a planning condition.

Caselaw makes it clear for planning permission to be lawfully implemented the developer
must first ensure that all pre-commencement conditions are complied with (the "Whitley
principle’). This approach was altered where the court ruled that this principle does not apply
to all conditions but only to those which 'go to the heart of the permission’ (Harts Aggregate)
and whether the condition represented a ‘true condition precedent'. In this case, obtaining the
Consent to Discharge of Effluent prior to development commencing does not 'go to the heart
of the permission'. Furthermore the Consent to Discharge is dealt with under a different
legislative framework Water Order (NI) 1999.

It is considered that not obtaining the Discharge Consent prior to the works commencing is
not fatal to the lawful commencement of development in accordance with the grant of
planning permission N/2007/0194/RM. All other pre-commencement conditions have been
complied with and works commenced prior to the expiry date, as the supporting
documentation will indicate.
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EXPLANATORY NOTES TO ACCOMPANY APPROVALS

Type of Approval See Notes

(a) Planning Permission or Approval of Reserved Matters 1,2,3&4
(b) Consent to Display Advertisements 1,2,4&5
(c) Listed Building Consent 1,2,4&6

Notes

1.

If you are unhappy with the conditions placed on the permission/approval/consent
granted by the Council or Department for Infrastructure (the Department) you may
appeal to the Planning Appeals Commission, Park House, 87-91 Great Victoria
Street, Belfast BT2 7AG [Tel: (028) 9024 4710] within 4 months of receipt of the
notice. Guidance on Appeal procedures is available on the Planning Appeals
Commission’s website (www.pacni.gov.uk) or by contacting the Commission
directly at the aforementioned address.

You should check whether further approval is required under other legislation, such
as the Building Regulations or the Water Act.

If your proposal involves an access or any vehicular crossing of the highway, it is in
your interest to notify your intentions to the authorities responsible for electricity,
telephones, water, etc to allow them the opportunity to carry out any planned works
first and so avoid breaking through any newly made surfaces.

Failure to adhere to the approval plans or comply with conditions attached to this
permission is a contravention of the Planning Act (Northern Ireland) 2011 [or the
Planning (Control of Advertisements) Regulations (Northern Ireland) 1973 in the
case of advertisements], and may result in enforcement action.

If you intend to display an advertisement on land which is not in your possession
you should first obtain the consent of the landowner or the person(s) entitled to
grant such permission.

If you have obtained Listed Building Consent to demolish a building you must not
do so before the Department for Communities Historic Environment Division has:

1) Been given reasonable access to the building for one month following the
granting of consent; or

(ii) Stated that it has completed its record of the building; or
(ili)  Stated that it does not wish to record it.

The Department for Communities Historic Environment Division can be contacted
at HEDPlanning.General@doeni.gov.uk or Tel: (028) 9082 3177 or (028) 9082
3126.
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